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THE REGISTRATION OF “COMMUNIST-FRONT” 
ORGANIZATIONS IN THE MUNDT-NIXON BILL 


Zechariah Chafee, Jr.* 


HE Mundt-Nixon Bill, now pending in Congress, is entitled 
“A bill to protect the United States against certain un- 
American and subversive activities, and for other purposes.” ! 
Among other things,” it establishes an elaborate scheme for the 
compulsory registration of every “Communist political organiza- 
tion” and every ‘“Communist-front organization.” The scheme is 
to be administered by a Subversive Activities Control Board, com- 
prising three members appointed by the President and confirmed 
by the Senate, and serving for staggered terms of three years. 
Not more than two members shall belong to the same political 
party.* The Board will have the power to classify any organiza- 
tion as either Communist political or Communist-front and then 
order it to register. The Attorney General is to keep open to 
public inspection the registers of both types of organizations and 
the annual reports of the officers, finances, etc., which they are 
compelled to file.° Every day of failure to register and every 
false statement or willful misleading omission in a registration 
statement or annual report is a separate offense on the part of the 
organization and individual officers.® 
The bill provides for judicial review of Board decisions,’ but, 
in practice, this is not likely to be important. “The findings of the 
Board as to the facts, if supported by the preponderance of the 
evidence, shall be conclusive.” While the reviewing court may 
order additional evidence to be taken before the Board,* it has 
no power itself to receive any new evidence. And any lawyer 
knows that the way in which testimony shapes up depends con- 


* University Professor, Harvard University. A.B., Brown, 1907; LL.B., Harvard, 
1913; LL.D., St. Johns, 1936; LL.D., Brown, 1937; D.C.L., Boston University, 
1941; Litt.D., Colby, 1944. 

* H.R. 7595 and S, 2311, 81st Cong., 2d Sess. (1950). 

? Section 4(a), for example, creates the novel and vague federal crime of con- 
spiring “to perform any act which would substantially contribute to the establish- 
ment within the United States of a totalitarian dictatorship ... .” 

3 Section 13 (a). 

“Sections 13(e), 16(a). 

> Sections 9(a), (b). 

® Section 16. 

7 Section 15. 

8 Section 15(a). 
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siderably upon the competence, experience, and fairness of the 
persons presiding at the actual trial. Moreover, the definitions in 
the bill ® are so broad that it will be hard for judges to upset the 
Board’s classification. Therefore, the operation of this bill de- 
pends very largely on the three persons composing the Subversive 
Activities Control Board. 

The present discussion will be confined to the provisions re- 
lating to ““Communist-front organizations.” *° Inasmuch as these 
provisions are likely to reach many groups whose purposes are 
cultural as well as political and who are engaged in exchanging 
ideas rather than winning elections, the interference with the 
lives of private citizens is much more extensive than in the case 
of “Communist political organizations.” For the most part, how- 
ever, the bill treats both types of organization alike. The princi- 
pal differences are that the members of “Communist-front organ- 
izations” need not be listed in registration statements and annual 
reports,’ are not made ineligible for appointive federal offices or 
obliged to disclose their membership in seeking any office,’? and 
are not denied passports.” 

Something might be said for a registration law requiring all 
groups which attempt to influence public opinion to disclose the 
pertinent facts about themselves. The harmfulness of nondis- 
closure is by no means confined to “Communist-front organiza- 
tions.” For instance, virulent anti-Semitic pamphlets falsely 
accusing long lists of decent citizens with being disloyal are often 
widely mailed by organizations with high-sounding names, which 
take care not to mention their authors or the men who put up the 
money. A broad statute to break through this vicious anonymity 
of defamers of every sort is recommended in the 1947 Report of 
the President’s Committee on Civil Rights.‘* On the other hand, 
there is room for serious doubts whether such a statute will be a 
desirable remedy for this evil; it is likely to be enforced ineffi- 


® Sections 3(3), 3(4), 14(e), 14(f). 

10 Section 3(4) defines “Communist-front organization” as “any organization in 
the United States (other than a Communist political organization and other than 
a lawfully organized political party which is not a Communist political organization) 
which (A) is under the control of a Communist political organization, or (B) is 
primarily operated for the purpose of giving aid and support to a Communist po- 
litical organization, a Communist foreign government, or the world Communist 
movement referred to in section 2.” See also note 18 infra. 

11 Section 7. | 

12 Section 5(a). 

13 Section 6. 

14To SEcuRE THESE RIGHTS 31-32, 164 (1947). 
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ciently and to stifle more good views than bad views.*® At all 
events, if Congress thinks a compulsory law for propaganda is 
needed, then it is needed for all sides of political, racial, and 
religious controversies. Such a law should seek to force into broad 
daylight all the enemies of democracy and not just a particular 
portion of them as in this bill. 

Leaving the lopsidedness of the bill for later attention, let us 
see what this part of the bill actually does. It enables three gov- 
ernment officials to pick out certain groups and classify them as 
“Communist-front organizations.” They are then subjected to 
numerous burdens from which social and propagandist groups are 
normally free. They must register, file lists of officers, keep super- 
vised records and accounts, file annual reports, etc., under very 
severe penalties. Supporters will not receive income-tax deduc- 
tions for their contributions, and the organizations themselves will 
no longer be tax-exempt.’® Finally, they must label every pub- 
lication and the outside envelopes of all mail as coming from a 
“Communist organization”’; *” this novel stigma recalls the prac- 
tice of medieval princes to require Jews to wear special marks on 
their coats. All this virtually outlaws whatever organizations the 
three officials object to. Even if they are able to survive, they will 
have lost most of their moderate members and be wholly in the 
hands of extremists who don’t care. Thus, they will be rendered 
more harmful than before. 

First, I should like to point out the great dangers of thus inter- 
fering by law with freedom of discussion through organizations. 
The bill proposes to twist out of all recognizable shape one of the 
leading traditions of American life: the possibility of freely 
forming associations for all sorts of purposes — religious, po- 
litical, social, and economic. 

If we look back over our national history, we see that many of 
the most significant political and social changes began with the 
efforts of some small informal group disliked by the ordinary run 
of citizens. The abolition of slavery grew out of Garrison’s Anti- 


15 See 2 CHAFEE, GOVERNMENT AND Mass COMMUNICATIONS 489-94 (1947). 

16 Section 12. 

17 Section 11. Broadcasting must carry a similar announcement. Another strik- 
ing provision is that in §§ 4(b)—(e) establishing a ten-year prison offense for a 
member of a “Communist-front organization” to receive classified information from 
any officer or employee of the United States, unless the disclosure was “specially 
authorized” by the head of the department; the officer or employee is similarly 
penalized. No punishment is mentioned for disclosure to Fascists, columnists, or 
women’s clubs. 
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slavery Society and similar associations. The Nineteenth Amend- 
ment is the culmination of the activities of a few unpopular women 
in the middle of the last century. The popular election of Sena- 
tors, the federal income tax, and several other reforms largely 
originated with the Grangers and the Populists. American po- 
litical, social, and economic institutions have developed to a very 
large extent through the interaction of propagandist groups. The 
appearance of a group favoring one side of an issue often aroused 
a group of opponents, and the public profited from its opportunity 
to judge between the competing presentations of both sides of an 
important national problem. Freedom of speech under the First 
Amendment has always meant more than the liberty of an isolated 
individual to talk about his ideas or put them into print. From the 
very beginning, freedom of speech has involved the liberty of a 
number of individuals to associate themselves for the advocacy of 
a common purpose. Thus, freedom of speech and freedom of 
assembly fit into each other. They are both related to the possibil- 
ity of petitioning Congress and the state legislatures for redress 
of grievances, which is only part of the wider freedom to submit 
the views of the individual or the group to the people at large for 
judgment. 

It may be argued, however, that the so-called ‘(Communist- 
front organizations” present an entirely new problem because they 
have objectionable purposes and include objectionable persons in 
their membership. This brings me to my second point. It has 
always been true of a great many propagandist organizations that 
their purposes were denounced by numerous law-abiding citizens 
and that their memberships included some extremists whose actions 
or ideas were open to serious adverse criticism. The books are full 
of denunciations by prominent citizens of abolitionists, women 
suffragists, labor unions, Populists, etc., which would more than 
match anything which has been written about the Joint Anti- 
Fascist Refugee Committee or the National Lawyers Guild or any 
of the other contemporary organizations listed as subversive by 
the House Un-American Activities Committee and the California 
legislative committees. 

The membership situation is much the same now as it has al- 
ways been. Propagandist organizations are not likely to be made 
up of men and women with conventional ideas. The very nature 
of a propagandist organization is that it wants to change some- 
thing; obviously, then, it is likely to be made up of the kind of 
people who do want change. Such people vary a good deal. The 
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core of the propagandist organization often consists of those whom 
Woodrow Wilson described as “forward-looking men and women,” 
who disagree with the complacency of the ordinary run of citi- 
zens about some issue but still are fairly moderate in the changes 
they desire and so do not seriously offend their neighbors. Yet 
these are rarely the only members of a propagandist organization; 
it is likely also to include what Theodore Roosevelt called “the 
lunatic fringe.’”’ The organizations opposed to slavery had mem- 
bers who urged violations of law, such as rescuing fugitive slaves 
and transporting them to Canada on the Underground Railway. 
Some of them even favored or participated in the attempt of John 
Brown to start a slave-rising in Virginia. Time and again the 
whole labor movement has been denounced as lawless because 
some unionists undoubtedly engaged in violence against their em- 
ployers and nonunion workers. Saloons were smashed by some 
prohibitionists, like Carrie Nation. It is plain that there is nothing 
new in the adherence of extremists to organizations with desirable 
or at least legitimate purposes. 

Hence, we should not be surprised or frightened if some con- 
temporary organizations for upholding the rights of minorities 
attract some members who are more in sympathy with Communism 
than the rank and file of the organization like. It is equally 
possible that organizations for upholding free speech or a fair trial 
or other fundamental constitutional rights may attract extremists 
whose interest is not in constitutional rights but in getting a Com- 
munist off. In short, it is inevitable that the membership of or- 
ganizations formed to bring about change should include some 
persons who want a great deal of change. 

The supporters of this bill assume that the moderate members 
of an organization always have an obligation to oust the extremists 
or else resign themselves. But this is by no means plain. Through- 
out the history of this country, the propagandist organizations 
which I have been describing were engaged in a hard fight against 
determined opponents. Their chances of winning this fight would 
clearly have been weakened if they had also waged an internal 
war with their own extremists or if moderates had got out and 
stopped supporting the cherished purpose of the organization. The 
practical question must have arisen hundreds of times: Was it 
better to put up with the extremists and continue the fight for an 
important cause, or disrupt the organization and probably kill the 
cause? 

Now, what would have happened in the history of our country 
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if the policy of this bill had been embodied in law during the Nine- 
teenth Century? There would have been different tests, of course, 
aimed at the kind of organization whose purpose was hated by the 
authorities of the particular period. Yet the general principle 
would have been exactly the same. The idea is to condemn an 
organization because of the objectionable ideas or conduct of its 
extremists and thus make it difficult for the moderates in the or- 
ganization to accomplish their basic purpose. For example, sup- 
pose that the standards of permissible membership in antislavery 
societies had been fixed by a board chosen by slave owners and 
the owners of northern cotton mills. Again, suppose that the asso- 
ciations of employers and their friends in Congress had been able 
to set up a board to outlaw a trade union affiliated with men 
devoted to industrial violence. 

When the membership and policies of an opinion-forming or- 
ganization can be judged and controlled by outsiders with gov- 
ernmental power, all sorts of opportunities for the suppression of 
legitimate ideas arise. The officials, being outsiders, may be rather 
unsympathetic with the legitimate purposes of the organization. 
There is a tremendous temptation to opponents of those legitimate 
purposes to influence the selection and the behavior of the con- 
trolling officials. The presence of extremists can easily be made 
an excuse for outlawing an organization when the real reason for 
getting rid of it is not fear of the extremists but hatred of the le- 
gitimate purposes. The organization is suppressed, not because it 
might promote a revolution but because it might win elections and 
produce legislation. 

There are many important public questions to be settled in this 
country today, on which much can be said on both sides. For 
example: Should we (a) oppose the totalitarian regime in Spain, 
or (b) resume normal diplomatic and commercial relations with 
Spain? Should we (a) give some measure of legal recognition to 
the present government of China, or (b) continue to supply billions 
of dollars to Chiang Kai-shek? Should we (a) decrease financial 
and military aid to Western Europe, or (b) continue or increase 
such aid? Should we (a) refuse to arm Western Germans for fear 
of a revival of the Nazis, or (b) arm them as a bulwark against 
the Soviet Union? These are vital questions, on which honest 
and reasonable men differ. They cannot be wisely decided unless 
individuals and opinion-forming organizations on one side are as 
free to present their views as are those on the other side. 

The significant thing is that in every one of these questions an 
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organization which takes the (b) side cannot possibly be touched 
by the bill, while any organization which takes the (a) side can 
conceivably be outlawed. Although there are plenty of honest 
reasons why many patriotic American citizens stand for the (a) 
side, it happens in every case that this side coincides with the views 
of the Soviet Union and its supporters, whose reasons are quite 
different. One of the factors which the Subversive Activities Con- 
trol Board could take into consideration in determining whether 
an organization is ‘“Communist-front” is “the extent to which the 
positions taken ... by it . . . on matters of policy do not de- 
viate from those of any . . . Communist foreign government.” 78 
Thus, this bill leaves organizations on the (b) side untouched, no 
matter if they include Fascists, anti-Semites, and advocates of 
religious and racial hatred, and also greatly aids them by silencing — 
a large number of their most vigorous opponents. Insofar as there 
are errors on the (b) side, the law will be increasing public dan- 
ger enormously by making it very difficult for those errors to be 
_combated by reason. 

Actual experience amply justifies the expectation that the vague 
characterization of “Communist-front organizations” in this bill *® 
will be used to outlaw or suppress many organizations which serve 
very desirable purposes, even if they do include some leftist 
people among their supporters. Remember always that everything 
depends on the three men who make up the Subversive Activities 
Control Board. The lopsided character of the determinations that 
may be expected is shown by the California list,*° which includes 
organizations opposing totalitarianism in Spain but none of those 


18 Section 14(f) (4). Section 14(f) provides in full: 


In determining whether any organization is a “Communist-front organization,” the 
Board shall take into consideration — 

(r) the extent to which persons who are active in its management, direction, or 
supervision, whether or not holding office therein, are active in the management, 
direction, or supervision of, or as representatives of, any Communist political or- 
ganization, Communist foreign government, or the world Communist movement 
referred to in section 2; and 

(2) the extent to which its support, financial or otherwise, is derived from any 
Communist political organization, Communist foreign government, or the world 
Communist movement referred to in section 2; and 

(3) the extent to which its funds, resources, or personnel are used to further or 
promote the political objectives of any Communist political organization, Com- 
munist foreign government or the world Communist movement referred to in 
section 2; and | 

(4) the extent to which the positions taken or advanced by it from time to time 
on matters of policy do not deviate from those of any Communist political organi- 
zation, Communist foreign government, or the world Communist movement re- 
ferred to in section 2. 


19 Sections 3(4), 14(f). See notes 10, 18 supra. 
20 See, e.g.. THIRD REPORT, CALIFORNIA SENATE INVESTIGATING COMMITTEE ON 
EDUCATION 47 (1948). 
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upholding it, many organizations favoring peace but none of those 
urging a devastating war, several organizations on behalf of 
Negroes but none of those upholding white supremacy. Its bias 
on purely domestic issues is shown by its including committees for 
freeing Tom Mooney, who was freed by the Governor of Califor- 
nia; a committee for the defense of prisoners, who are guaranteed 
“the Assistance of Counsel” by the Sixth Amendment to our Con- 
stitution; and a committee to abolish the poll tax, which is surely 
a subject for legitimate political activity. 

The reasoning by which many of these and other organizations 
are condemned consists of heaping one dubious inference on 
another dubious inference. An individual, A, is condemned be- 
cause he belongs to X organization. Then the Y organization is 
condemned because it includes A. Then B is condemned because 
he belongs to the same organization as A. That brings down the | 
Z organization, to which B also belongs. Since C, a fellow member 
of B in Z, is also a member of the X organization, that proves that 
X is subversive and we are right back where we started with no 
real evidence at any stage of the argument.” When you discover 
that A and B are men like Professor Charles A. Beard and Sena- 
tor Frank P. Graham of North Carolina, the absurdity of this 
whole process ought to be manifest. 

Anything can happen when people get started on this business 
of outlawing groups, not for any crimes committed by either the 
group or any of its members, but for having some vaguely bad 
ideas or some vaguely bad members. Judge Dorothy Kenyon and 
Ambassador Philip Jessup are denounced to a Senate committee 
for belonging to various “subversive organizations” such as the 
Institute of Pacific Relations. When it is pointed out that this 
Institute included many persons of the highest reputation, the 
reply is made that any organization can attract some good mem- 
bers. Yet the attackers insist on judging both the Institute and 
Mr. Jessup by the supposed bad members and not by the ad- 
mittedly good members. The whole business is based on the 
maxim, “Give a dog a bad name and hang him.” 

The enactment of this bill will create a tremendous risk of out- 
lawing a considerable number of groups of law-abiding people with 
inquiring minds, engaged in furthering some end which they be- 
lieve to be in the very best interests of the United States. And, on 
the other hand, this law will encourage those who hate the patriotic 


21 See Gellhorn, Report on a Report of the House Committee on Un-American 
Activities, 60 Harv. L. REv. 1193 (1947). 
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purposes of such groups to do all they can to suppress them by 
influencing the selection of the three officials on the control board 
and by bringing pressure of every sort upon those officials. In- 
stead of an orderly and enlightened search for the truth and wise 

policy, public opinion will be formed by coercion and intrigue. 
_ This bill asks us to establish government by misrepresentation. 


i RT 


PREFERENCE REDEFINED 
James Angell MacLachlan * 


N ACT signed March 18, 1950, and declared to govern 
pending proceedings “so far as practicable and applicable”’ 
amends Section 60 of the Bankruptcy Act relating to preferences, 
and makes a minor change in Section 70(c), specifying the rights 
of the trustee in relation to the bankrupt’s property.’ This law is 
the outgrowth of a proposal agreed upon by the National Bank- 
ruptcy Conference and a special committee from the American 
Bar Association and approved by the House of Delegates of that 
association. The text of that proposal, as developed in a meeting 
at Atlantic City at the end of October, 1946, was discussed in this 
Review in December of that year,” and most of what was then said 
still holds good. This Comment merely endeavors to bring that 
_article down to date. 

The style of the law as enacted is less condensed than that of 
the 1946 proposal. The National Bankruptcy Conference has 
hitherto always favored a highly condensed form of expression. 
In the majority of instances this style has led to clarity, for the 
avoidance of redundancy minimizes the possibilities that conflict- 
ing inferences will be drawn. The complexities of the concepts 
involved in defining a preference, however, demanded a more 
elaborate development. The injection of new blood into the 
drafting committee of the National Bankruptcy Conference in 
1948 facilitated a re-examination of the applicable principles of 
drafting. A vote in favor of a less condensed style facilitated a 
recast of Section 60 in the form in which it now appears. 

* Professor of Law, Harvard Law School. A.B., University of Michigan, 1912; 
LL.B., Harvard, 1916. 

1Pub. L. No. 461, 81st Cong., 2d Sess. (March 18, 1950). The change in 
§ 7o(c) will not be discussed here. 

2 McLaughlin, Defining a Preference in Bankruptcy, 60 Harv. L. REv. 233 


(1946). The spelling of the author’s name was changed by decree of court, Jan. 21, 
1948, correcting an error made in Scotland about 1835. 
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